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CANNABIS FOR CASH ONLY:
The Lack of Insurance Coverage and
Reimbursement for Medical Marijuana 

A man suffering from
multiple sclerosis was
convicted in 2009 of
manufacturing mari-
juana in violation of
New Jersey state
law by maintaining a
“marijuana grove” at
his Somerset County
home. At that time,
he could not afford
prescription medica-

tions for his multiple sclerosis because he had no medical
insurance. The defendant unsuccessfully advanced a
“personal use defense” to the criminal charge of growing
marijuana. Following his conviction, the defendant
appealed and argued that 1) his “personal use
defense” was a proper affirmative defense and 2) the
presumption of incarceration with a resulting five-year
prison term and the need for deterrence as part of his
sentence following conviction should have been refuted
by the then recent enactment of the New Jersey Com-
passionate Use Medical Marijuana Act (Act). All of these
contentions were rejected, with the court commenting
that the Act “has no bearing on the disposition of the
appeal.” The conviction was affirmed.1 

Even if the defendant had had health coverage of
some sort, it would have no bearing on his consumption
of marijuana for medicinal purposes. The Act protects
qualified marijuana users from criminal prosecution
under state law. However, the Act does not entitle a medical
marijuana user, or his or her prescribing physician, to any
expectation of coverage or reimbursement for medical
marijuana use under a health plan or insurance. Despite
the many years of legislative lobbying and efforts to
navigate the risks of criminal prosecution, especially by
federal authorities, this gap in the medical marijuana laws
leaves many for whom the alternative therapy might be
of value without access to the potential benefits.

BACKGROUND OF NEW JERSEY AND 
COLORADO MEDICAL MARIJUANA LAWS

On January 18, 2010, then-Governor Jon Corzine
signed the Act2 on his last day in office. With that, New Jersey
became the 14th state in the country to adopt a medical
marijuana program. As of September 2013, a total of 20
states and the District of Columbia have adopted various
medical marijuana programs with some differences in
scope and structure.3 In accordance with the Act, the
Department of Health (DOH) administers the New Jersey
Medical Marijuana Program (Program). Various aspects
of the Program, particularly the requirement for an ongoing
physician-patient relationship, have been previously dis-
cussed in this journal.4

Colorado was one of the first states to pioneer the
movement toward legalizing the use of medical marijuana.
Colorado’s first and oldest medical marijuana law took
effect with the passage of Amendment 20 by Colorado
voters in November 2000. Amendment 20 effectively
legalized the purchase of limited amounts of medical mar-
ijuana by patients and their primary caregivers.5 However,
Amendment 20 did not expressly authorize the commercial
distribution of medical marijuana. In the years following
the passage of Amendment 20, legislators became aware
of the need for a state-regulated medical marijuana distri-
bution system. During the legislative session of 2010, the
Colorado Legislature enacted the Colorado Medical
Marijuana Code (Code) that legitimized medical marijuana
centers (dispensaries), subject to the rules and licensing
procedures of counties and municipalities. Administrative
responsibility is shared between the Colorado Department of
Environment and Public Health and the Colorado Medical
Marijuana Enforcement Division. Following passage of
the Code in summer 2010, the state saw a “green rush of
cannabis entrepreneurs” marked by the registration of
1,131 dispensaries and approximately 108,000 medical
marijuana users with the Colorado Medical Marijuana
Enforcement Division.6 

Heavy regulation by the Enforcement Division and
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the threat of prosecution under federal law proved to be a
difficult hurdle for many entrepreneurs, and as a result, as
of March 2013, there were only 675 operational dispensaries,
the majority of them operating in Denver and Boulder.6 In
November 2012, Colorado voters went one step further
with the passage of Amendment 64, a constitutional
amendment legalizing personal use of marijuana for adults
at least 21 years of age.7, 8 Similar action was taken in the
State of Washington in 2011 to legalize possession and
personal use of marijuana. The Attorney General of the
United States has indicated that the Department of Justice
would not challenge these state laws and, on 
August 29, 2013, issued a memorandum regarding the
administration’s approach to marijuana enforcement.9

Although New Jersey has not taken steps to fully legalize
marijuana like Colorado, the New Jersey Act is similar to
Colorado’s Medical Marijuana Code in that the Act is

intended to address “debilitating conditions,” which are
listed in the statute as follows:

1. seizure disorder, including epilepsy; intractable
skeletal muscular spasticity; or glaucoma, if resistant to
conventional medical therapy

2. positive status for human immunodeficiency virus,
acquired immune deficiency syndrome or cancer, if severe or
chronic pain, severe nausea or vomiting, cachexia or wasting
syndrome results from the condition or its treatment

3. amyotrophic lateral sclerosis, multiple sclerosis,
terminal cancer, muscular dystrophy or inflammatory bowel
disease, including Crohn’s disease

4. terminal illness, if the physician has determined a
prognosis of less than 12 months of life.10

On August 16, 2013, New Jersey’s Governor Christie
indicated a willingness to approve an expansion of the
Program in a bill passed by the Legislature on June 10, 2013,
if it were revised to meet the stipulations in his conditional
veto. One of the Governor’s recommended revisions would
allow qualifying children to have access to edible forms of
medical marijuana.12 The Legislature concurred in the
recommended amendments and the revisions were

enacted into law on September 10, 2013.13

The DOH is authorized to approve additional medical
conditions or their treatment as a basis for eligibility for
the Program. However, the Commissioner of Health
has indicated that no consideration will be given to
approving other medical conditions before the completion
of two annual report periods.14

Implementation of the New Jersey Compassionate
Use Medical Marijuana Act has faced multiple delays.
Initially, the effective date of six months from enactment
in January 2010 was postponed and moved to 
October 1, 2010, to allow for further consideration by the new
Governor, Chris Christie, and the development of the neces-
sary regulations. The DOH proposed regulations beginning
in February 2011, which were eventually adopted with
a December 2011 effective date.15 The State Board of
Medical Examiners adopted regulations in 2011 to

implement the Act regarding the statutory requirement
for physician licensees to provide certifications and
written instructions for patients seeking marijuana for
medical use.16

As provided in the statute, DOH has established a
registry for qualifying patients or caregivers with
approximately 1,000 persons having registered by this
point. Similarly, DOH has a listing of registered physicians
participating in the program.17 Regarding dispensaries,
New Jersey has taken a strict stance on regulating
state-approved dispensaries, referred to in the statute as
alternative treatment centers (ATCs). 

At present, DOH has limited its approval of ATC dis-
pensaries to those operated by nonprofit entities. The
statute requires that there be “at least” two ATCs in each of
the three identified northern, central and southern regions
of the state. The first two centers in a region must be non-
profit entities.18 A for-profit center recently sought approval
through the DOH and was denied.19 The for-profit center
filed a lawsuit to compel acceptance of its application, but
the Appellate Division refused to issue such an order.19 The
first approved ATC was Greenleaf Compassion Center in

“According to Compassionate Care Foundation CEO 
Bill Thomas, ‘The Foundation is eager to bring pharmaceutical-

grade medicinal Cannabis to eligible patients in 
New Jersey. We are particularly excited about 

the strain that we are growing that contains high levels 
  of Cannabidiol (CBD).’“

MDA-163 MDAdvisor FALL 13 ONLINE REV_Layout 1  10/2/13  12:29 PM  Page 16



MDADVISOR 17

Montclair, NJ, which opened in December 2012. DOH has
issued approval for two more ATCs: Compassionate Care
Foundation in Egg Harbor, opening in the fall of 2013, and
Compassionate Care Centers of America Foundation in
Woodbridge, opening perhaps late in 2013 or early 2014.20

STATE-AUTHORIZED USE OF MEDICAL MARIJUANA
AND INSURANCE COVERAGE

The New Jersey Act explicitly addressed the matter of
reimbursement through government programs or private
insurance: “Nothing in this act shall be construed to require
a government medical assistance program or private health
insurer to reimburse a person for costs associated with the
medical use of marijuana, or an employer to accommodate
the medical use of marijuana in any workplace.”21

The unavailability of insurance coverage or Medicaid and
Medicare reimbursement is consistent across all states. This
primarily results from federal law not recognizing a medicinal
use for marijuana. It is still classified by the Drug Enforcement
Administration (DEA) as a Schedule I drug–the same as hero-
in. Use of marijuana is still subject to criminal prosecution
under federal law. It is common for insurance policies to not
provide coverage for criminal acts or violations of statutes.22

In addition, medicinal marijuana does not have FDA

approval. Unless and until the federal government decriminal-
izes medicinal marijuana and the FDA approves medicinal use,
it is unlikely that any private insurer or government program will
cover the cost of medicinal marijuana. An attempt at reclassifi-
cation by the DEA was strongly rejected in January 2011.23 That
position was challenged with a petition filed with the United
States Court of Appeals for the District of Columbia Circuit. In
an opinion filed on January 22, 2013, the Court upheld the
DEA’s decision declining to initiate proceedings to reclassify
marijuana.24 The Court noted the lack of “adequate and
well-controlled studies” that supported the medical use of
marijuana sufficient to overcome the presumption in favor of
the federal agency’s action. In July 2013, the petitioners
requested that the United States Supreme Court review the
matter. This case is on the Court’s docket for consideration
at its September 30, 2013, conference. Disposition of the
petition for certiorari will likely be announced by early October.
Since the Supreme Court denies the overwhelming majority
of matters presented to it for review, the reclassification
of marijuana may not be addressed at this time.

Because private insurers and the federal government
will not subsidize the cost of medicinal marijuana, partici-
pation in the New Jersey Program is costly for patients and

>> Continued on page 34
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caregivers. Indeed, it has been described as the “most
expensive” program in the nation.25 The basic patient and
caregiver registration fee is $200. A reduced fee of $20 is
available for persons who qualify for Medicaid, Food
Stamps, State Temporary Disability or Social Security
Disability Benefits and Supplemental Security Income.26

The registration is good for a two-year period.27

The costs of regular medical use of marijuana can also be
high. The basic enabling statute requires a “bona fide physi-
cian-patient relationship” to certify someone as being a
“qualified patient.”28 The implementing regulation of the
Board of Medical Examiners mandates “ongoing responsibil-
ity” on the part of the physician, which is defined as having a
physician-patient relationship of at least one year’s duration,
assessments on at least four occasions or assuming responsi-
bility for care and management after a comprehensive history
and physical examination.29 Adding to the cost of participation
in the Program, the regulation requires a reassessment by the
physician at least every three months.30

Projecting the cost to the patient and the probability of
effective relief is difficult to accomplish. Physician certifi-
cates are to set forth the total amount of marijuana that may
be dispensed, but patients are permitted to purchase no
more than two ounces of marijuana from an ATC in a 30-day
period.31 At the same time, there is limited guidance on
what volume of marijuana is effective for conditions
within the Program’s coverage as well as the controversy
regarding the effectiveness of marijuana in controlling
such problems as chemotherapy-induced nausea.32 DOH
regulations require that the ATCs keep records that provide
the standards and procedures used to determine the price it
charges and a record of the prices actually charged to
eligible patients.33 But each dispensary sets its own prices.
Pricing in New Jersey ranges from $400 to $560 for an ounce
of marijuana depending on the strain.25 In Colorado, for
comparison, dispensaries charge from $50 to $100 for a quarter
ounce, with the price depending on the strain.34 Additionally,
Marinol (dronabinol), which contains the active ingredient
THIC but is a Schedule III drug, is available by prescription,
providing a benchmark for comparison. An average dose of
Marinol is approximately $6.00 more than an average
dose of marijuana but is within the scope of insurance plan
coverage35; it is also covered by Medicare.36

CONCLUSION
A number of controlled studies support a medical

use of marijuana,37 but the evidence remains subject
to challenge and the conclusion controversial. It seems
evident that the New Jersey Program provides for highly
regulated access to medicinal marijuana but in a context
that is inherently preferential to those who can afford
this alternative treatment modality. The cautious
development of standards for approval of ATCs as well
as guidelines for the use and recognition of abuse of
medicinal marijuana are grounded in prudent public policy.
Nonetheless, the varying costs of medicinal marijuana,
completely controlled by either nonprofit or for-profit
entities, depending on state law, without the opportunity
for health plan coverage will remain a barrier to full
utilization of a potential resource for relief to patients
with debilitating conditions and terminal illnesses.

The authors are attorneys in the law firm of
McElroy, Deutsch, Mulvaney & Carpenter, LLP, and
members of its Health Care Practice Group. John
Zen Jackson is a New Jersey attorney in the firm’s
Morristown location. Katherine Otto is a licensed
Colorado attorney resident in the firm’s Greenwood
Village office.
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